
UNITED STATES JUDICIAL PANEL
on

MULTIDISTRICT LITIGATION

IN RE: SMITH & NEPHEW BIRMINGHAM 
HIP RESURFACING (BHR) HIP IMPLANT 
PRODUCTS LIABILITY LITIGATION  MDL No. 2775

TRANSFER ORDER

Before the Panel:  Plaintiffs in the two actions listed on Schedule A (Brown and Kemp)
move under Panel Rule 7.1 to vacate our orders that conditionally transferred their respective actions
to the District of Maryland for inclusion in MDL No. 2775.  Defendants Baptist Hospital of
Southeast Texas, Beaumont Bone and Joint Institute, P.A., and Ronald Talbert, M.D., support
plaintiff’s motion to vacate in the Kemp action.  Defendant Smith & Nephew, Inc., opposes both
motions.    

In opposition to transfer, plaintiffs in Brown, pending in the Southern District of Florida,
argue that transfer is inappropriate because Brown does not involve sufficient questions of fact in
common with the actions pending in the MDL.  To the contrary, plaintiffs’ claims fall squarely
within the scope of the MDL. They allege that Mrs. Brown underwent a hip resurfacing using the
Birmingham Hip Resurfacing (BHR) system, which was removed and replaced with Smith &
Nephew’s Short Modular Femoral (SMF) system.  Plaintiffs assert product liability claims pertaining
to both the BHR and SMF system.  We previously held that MDL No. 2775 “include[s] . . . actions
asserting a claim as to a BHR component,” and “[t]he only actions excluded from the MDL as falling
outside the scope of the litigation [do] not involve any allegations relating to BHR components.” 
Transfer Order at 1, In re Smith & Nephew Birmingham Hip Resurfacing (BHR) Hip Implant Prods.
Liab. Litig., MDL No. 2775 (J.P.M.L. Jan. 31, 2018), ECF No. 231 (internal quotation marks and
citations omitted).  We are not persuaded that plaintiffs’ claims pertaining to the SMF system
necessitate excluding Brown from the MDL.  Transfer under Section 1407 does not require a
complete identity or even majority of common factual and legal issues.  See In re Satyam Computer
Servs., Ltd., Sec. Litig., 712 F. Supp. 2d 1381, 1382 (J.P.M.L. 2010).    1

With respect to Kemp, pending in the Eastern District of Texas, plaintiff and the three
defendants that support the motion to vacate argue that Kemp should not be transferred until the
transferor court had decided plaintiff’s pending motion to remand the action to state court.  The
pendency of jurisdictional objections are not, as a general matter, a sufficient reason to delay or deny

  Plaintiffs in Brown also argue that separation and remand of the SMF claims would1

inconvenience and prejudice the plaintiffs.  We agree that such a separation and remand of claims
is inappropriate for this action, and no party has suggested that we do so. 
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transfer.   See, e.g., In re Prudential Ins. Co. of Am. Sales Practices Litig., 170 F. Supp. 2d 1346,2

1347-48 (J.P.M.L. 2001).  We are not persuaded by plaintiff’s argument that his jurisdictional
objections should be treated differently because remand purportedly is compelled under controlling
case law.  We regularly order transfer of actions over similar objections, consistent with the well-
established principle that the Panel lacks the authority under Section 1407 to decide questions going
to the jurisdiction or merits of a case.  See, e.g., In re Ford Motor Co. DPS6 Powershift
Transmission Prods. Liab. Litig., 289 F. Supp. 3d 1350, 1352 (J.P.M.L. 2018). 

Plaintiff asserts several additional arguments against transfer.  First, plaintiff contends that
transfer is not appropriate because he asserts claims against health care providers and sales
representatives, and therefore discovery in Kemp will be unique.  The presence of additional facts,
theories, and parties, however, is not significant when the actions arise from a common factual core. 
See, e.g., In re Auto Body Shop Antitrust Litig., 37 F. Supp. 3d 1388, 1390 (J.P.M.L. 2014).  Kemp
will require the same discovery of the BHR system and Smith & Nephew’s conduct as the actions
in the MDL; that plaintiff’s claims may require additional discovery does not bar transfer. 

Plaintiff also suggests that informal cooperation and coordination among the parties is
preferable to transfer.  Plaintiff’s willingness to coordinate discovery efforts is to be commended. 
In this instance, though, such cooperation and coordination will be better effectuated within the
confines of the MDL.

Finally, plaintiff argues that Kemp has reached an advanced procedural posture that weighs
against transfer to the MDL.  In fact, pretrial proceedings in Kemp remain at an early stage.  Written
discovery of the Texas defendants had only just begun when Kemp was removed to the Eastern
District of Texas.  No depositions have yet been taken, nor any dispositive motions filed.  Transfer
to the MDL at this juncture will facilitate coordination of common discovery and pretrial practice
with the actions in the MDL.

Accordingly, after considering the argument of counsel, we find that the actions listed on
Schedule A involve common questions of fact with the actions transferred to MDL No. 2775, and
that transfer under 28 U.S.C. § 1407 will serve the convenience of the parties and witnesses and
promote the just and efficient conduct of the litigation.  In our order centralizing this litigation, we
held that the District of Maryland was an appropriate Section 1407 forum for actions sharing factual
questions concerning the design, manufacture, marketing or performance of Smith & Nephew’s BHR
system.  The actions in this MDL focus on complications arising from the use of a cobalt-chromium

  Panel Rule 2.1(d) expressly provides that the pendency of a conditional transfer order does2

not limit the pretrial jurisdiction of the court in which the subject action is pending.  Between the
date a remand motion is filed and the date that transfer of the action to the MDL is finalized, a court
generally has adequate time to rule on a remand motion if it chooses to do so. 

Case MDL No. 2775   Document 458   Filed 02/07/19   Page 2 of 4



-3-

alloy in the manufacture of the BHR components.   See In re Smith & Nephew BHR & R3 Hip3

Implant Prods. Liab. Litig., 249 F. Supp. 3d 1348, 1350 (J.P.M.L. 2017).  Plaintiffs in both Brown
and Kemp similarly allege that they suffered complications arising from the metal-on-metal nature
of the BHR components used in their respective hip resurfacing or hip replacement procedures. 

IT IS THEREFORE ORDERED that the actions listed on Schedule A are transferred to the
District of Maryland and, with the consent of that court, assigned to the Honorable Catherine C.
Blake for coordinated or consolidated pretrial proceedings.

PANEL ON MULTIDISTRICT LITIGATION

__________________________________________
     Sarah S. Vance 
      Chair

Lewis A. Kaplan Ellen Segal Huvelle
R. David Proctor Catherine D. Perry 
Karen K. Caldwell Nathaniel M. Gorton

  These complications include pain, adverse local tissue reaction, pseudotumors, bone and3

tissue necrosis, metallosis, or other symptoms, often necessitating revision surgery.
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SCHEDULE A

Southern District of Florida

BROWN, ET AL. v. SMITH & NEPHEW, INC., C.A. No. 1:18-23908

Eastern District of Texas

KEMP v. SMITH & NEPHEW, INC., ET AL., C.A. No. 1:18-00593
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