
UNITED STATES JUDICIAL PANEL 
on 

MULTIDISTRICT LITIGATION

IN RE: OSF HEALTHCARE SYSTEM EMPLOYEE 
RETIREMENT INCOME SECURITY ACT (ERISA) 
LITIGATION MDL No. 2749

ORDER DENYING RECONSIDERATION

Before the Panel:  OSF Healthcare defendants  seek reconsideration of our December 7,1

2016, order denying their motion under 28 U.S.C. § 1407 to centralize this litigation in the Central
District of Illinois.  This litigation consists of two actions pending in the Central and Southern
Districts of Illinois, as listed on Schedule A.  Plaintiffs in the Central District of Illinois action
(Bailey) support the motion to reconsider.  Plaintiffs in the Southern District of Illinois action (Smith)
oppose reconsideration and state that, if the Panel decides to centralize the litigation, the Southern
District of Illinois should be selected as the transferee district.

After considering all argument of counsel, we conclude that we need not reconsider our
previous denial of Section 1407 centralization.  As we previously found, the actions here involve
common factual issues arising from plaintiffs’ allegations that the OSF Healthcare System’s defined
benefit pension plans fall under the “church plan” exemption of the Employee Income Retirement
Security Act (ERISA).  Both actions involve largely overlapping classes of OSF defined benefit
pension plan participants, whose plans plaintiffs allege have been underfunded by over $350 million. 
In litigation such as this, where only a few actions are involved, the proponent of centralization bears
a heavier burden to demonstrate that centralization is appropriate.  See In re: Transocean Ltd. Sec.
Litig. (No. II), 753 F. Supp. 2d 1373, 1374 (J.P.M.L. 2010).  Moving defendants again have failed
to persuade us that centralization is necessary for the just and efficient conduct of these two cases.

We rarely reconsider orders denying centralization, and we do so only upon a showing of a
significant change in circumstances.   In reaching our initial decision to deny centralization, we2

considered that there were a minimal number of actions involved in the litigation; that, although

  OSF HealthCare System, Plan Administrator for the OSF Plans, OSF HealthCare System Human1

Resources Committee, The Sisters of the Third Order of St. Francis Employees Pension Plan
Administrative Committee, and the Saint Anthony’s Health Center Retirement Committee.

  See, e.g., In re: Richardson-Merrell, Inc. “Bendectin” Prods. Liab. Litig. (No. II), 588 F. Supp.2

1448, 1449 (J.P.M.L. 1984) (granting reconsideration due to intervening events in the litigation); cf. 
In re: Plavix Mktg., Sales Practices & Prod. Liab. Litig. (No. II), 923 F. Supp. 2d 1376, 1378
(J.P.M.L. 2013) (noting that the Panel will centralize litigation it previously denied “only rarely,
however, where a significant change in circumstances has occurred”).  
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some discovery may be required in the actions, the dispute was primarily legal in nature; that the
pending Section 1404 motion in the Central District of Illinois action could moot the multidistrict
character of the litigation; and that informal coordination among the courts and counsel was a
preferable alternative to centralization.  See MDL No. 2749 – In re: OSF Healthcare System
Employee Retirement Income Security Act (ERISA) Litigation, 2016 WL 7221923 (J.P.M.L. Dec.
7, 2016).  We understood all of the parties’ arguments when we rendered our original decision,  but3

concluded that centralization was not the most appropriate solution in the circumstances.  4

Importantly, the circumstances of this litigation are largely unchanged since we issued our decision. 

Defendants, in seeking reconsideration, argue that the Panel failed to appreciate that
discovery will be extensive and that the litigation will be particularly fact-driven, noting the
significant amount of discovery taken in another church plan case,  Medina v. Catholic Health
Initiatives et al., No. 1:13-cv-01249-REB-KLM (D. Col.).  The court in Medina ultimately found,
in ruling on cross-motions for summary judgment, that the church plan exemption covered the
Catholic church-affiliated hospital system defendants.  See Medina, 147 F. Supp. 3d 1190 (D.
Colorado, Dec. 8, 2015).  Regardless of the exact contours of discovery in Medina, there still are
only two actions and a limited amount of counsel and judges involved in this litigation.  We
frequently deny centralization in these  circumstances and, instead, encourage cooperative efforts by
the parties and involved courts.   Counsel for defendants repeatedly stressed the need for discovery5

  See generally Delaware Valley Floral Group, Inc. v. Shaw Rose Nets, LLC, 597 F.3d 1374, 13843

(Fed. Cir. 2010) (noting that motions to reconsider are “appropriate where the Court has patently
misunderstood a party, or has made a decision outside of the adversarial issues presented to the Court
by the parties, or has made an error not of reasoning, but of apprehension.... Such problems rarely
arise and the motion to reconsider should be equally rare.”) (internal quotations and citations
omitted).    

  Cf. In re: Uponor, Inc., F1960 Plumbing Fittings Prod. Liab. Litig., 895 F. Supp. 2d 1346, 13484

J.P.M.L. 2012) (noting that centralization is “not a cure-all for every group of complicated cases.”). 

  See, e.g., In re Forcefield Energy, Inc., Sec. & Derivative Litig., 154 F. Supp. 3d 1351, 13525

(J.P.M.L. 2015) (denying centralization of five actions pending in two adjacent districts,
acknowledging that “[a]lthough we have centralized other securities and derivative litigation that
involved fewer cases, the cases here are pending in adjacent districts and involve only a small
number of counsel and judges.  In these circumstances, cooperative efforts by the parties and
involved courts are superior to formal centralization.”); In re: HSBC Tel. Conversation Recording
Litig., 140 F. Supp. 3d 1356, 1357 (J.P.M.L. 2015) (“Because the four actions are pending before
only two judges in adjacent districts, informal coordination of the actions, if necessary following the
review of the putative settlement in Medeiros, appears practicable.”).  
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during oral argument.   We simply were not (and are not now) persuaded that those arguments justify6

centralization.  Even if the actions proceed in separate districts, any inconsistent rulings that may
arise between the two courts can be harmonized by the Seventh Circuit.

Defendants also assert that plaintiffs have failed to cooperate meaningfully in reducing
duplicative discovery, which only has begun in the Southern District of Illinois action.  The Southern
District of Illinois plaintiffs respond that defendants are strategically seeking to delay this litigation
with their motion to reconsider.  While each of the parties’ arguments about the other may have some
validity, our “primary purpose is not to divine the motives and strategies of the various litigants,”
In re: CVS Caremark Corp. Wage & Hour Emp’t Practices Litig., 684 F. Supp. 2d 1377, 1379
(J.P.M.L. 2010), and we decline the parties’ invitation to do so here.  We do note, though, that the
record does not show that any of the parties have requested that the involved judges simply talk to
each other to explore cooperation in discovery or the sequencing of proceedings to allow one case
to go first, as was discussed with counsel at oral argument in this matter.  See MDL No. 2749,
Transcript of Dec. 1, 2016 Panel hearing, doc. 23 at 9:18-10:5; id. at 14:15-22.

IT IS THEREFORE ORDERED that the motion for Section 1407 centralization of the
actions listed on Schedule A is denied. 

 PANEL ON MULTIDISTRICT LITIGATION

                                                                                      
    Sarah S. Vance
             Chair

Marjorie O. Rendell Charles R. Breyer
Lewis A. Kaplan Ellen Segal Huvelle
R. David Proctor Catherine D. Perry

  See MDL No. 2749, Transcript of Dec. 1, 2016 Panel hearing, doc. 23 at 5 (“JUDGE KAPLAN:6

What discovery is fact driven in this case? MR. ORTELERE: Here is what you do, interestingly, and
this is my second and third of these cases. What you do is you prove the religiosity of the
enterprise.”); id. at 6 (“Your Honor, the cases where the defendants have prevailed require 20 to 30
depositions”); id. (“The way we defend these cases, and we have won on it, is what you do is you
demonstrate the religiosity of the enterprise.”). 
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SCHEDULE A 

Central District of Illinois

BAILEY, ET AL. v. OSF HEALTHCARE SYSTEM, ET AL., C.A. No. 1:16!01137

Southern District of Illinois

SMITH v. OSF HEALTHCARE SYSTEM, ET AL., C.A. No. 3:16!00467
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