
UNITED STATES JUDICIAL PANEL
on

MULTIDISTRICT LITIGATION

IN RE: FRESENIUS GRANUFLO/NATURALYTE   
DIALYSATE PRODUCTS LIABILITY 
LITIGATION MDL No. 2428

TRANSFER ORDER

Before the Panel:  Plaintiffs in the action listed on Schedule A (Gallardo Hernandez) move
under Panel Rule 7.1 to vacate our order that conditionally transferred Gallardo Hernandez to the
District of Massachusetts for inclusion in MDL No. 2428.  Defendants Dialysis Management Corp.,
Inc. d/b/a Corpus Christi Acutes (incorrectly named as Fresenius Medical Care – Hospital Program
Hemodialysis Corpus Christi Acutes); Fresenius Vascular Care Corpus Christi MSO, LLC; Fresenius
USA Manufacturing, Inc.; Fresenius USA Marketing, Inc.; and Fresenius USA, Inc. (collectively,
Fresenius), as well as defendants Post Acute Specialty Hospital of Corpus Christi, LLC, and
Unknown (PAMSH) Employee Defendant R.N. #1, oppose the motion. 

In support of their motion to vacate, plaintiffs, who are proceeding pro se, argue that transfer
of Gallardo Hernandez is not warranted because it involves medical negligence claims against non-
Fresenius defendants, and because plaintiffs allege that the NaturaLyte Liquid Acid Concentrate
(NaturaLyte) used in decedent’s hemodialysis exhibited a defect not alleged in the actions pending
in MDL No. 2428 (namely, bacterial contamination). These arguments are not persuasive.  In
addition to these unique claims, plaintiffs in Gallardo Hernandez allege that the same chemical
composition defect of NaturaLyte at issue in the MDL resulted in the decedent’s suffering from
metabolic alkalosis.  Plaintiffs, like those in the MDL, allege that Fresenius failed to provide
adequate warnings about the risks associated with NaturaLyte.  Transfer under Section 1407 does
not require a complete identity of common factual issues as a prerequisite to transfer when the
actions arise from a common factual core.  See In re 100% Grated Parmesan Cheese Mktg. & Sales
Practices Litig., 201 F. Supp. 3d 1375, 1378 (J.P.M.L. 2016).   Moreover, other actions transferred
to the MDL have involved similar medical negligence claims against dialysis centers and medical
providers.

Plaintiffs also argue that their claims are distinct from those in the MDL because the
incidents underlying their complaint occurred in 2015, and thus do not fall within the scope of
settlements in the MDL.  This MDL is not limited to actions alleging injury during a specific time
period.  That plaintiffs’ claims may not qualify for resolution pursuant to the global settlement being
administered in the MDL does not bar transfer, particularly where the transferee court is actively
adjudicating the claims of plaintiffs who have opted out of that settlement. 
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Plaintiffs further contend that transfer is inappropriate because Gallardo Hernandez was
improperly removed from Texas state court.  The Panel, though, has held that jurisdictional issues
generally do not present an impediment to transfer.   See, e.g., In re Prudential Ins. Co. of Am. Sales1

Practices Litig., 170 F. Supp. 2d 1346, 1347-48 (J.P.M.L. 2001).  Plaintiffs can present their remand
arguments to the transferee judge.  

Finally, plaintiffs insist they would be prejudiced by transfer.  We are sympathetic to
plaintiffs’ concerns about delay and expense, but we are not persuaded that they justify exclusion
of this action from the centralized proceedings.  Transfer of an action is appropriate if it furthers the
expeditious resolution of the litigation taken as a whole, even if some parties to the action might
experience inconvenience or delay.  See In re Watson Fentanyl Patch Prods. Liab. Litig., 883 F.
Supp. 2d 1350, 1351-52 (J.P.M.L. 2012) (“[W]e look to the overall convenience of the parties and
witnesses, not just those of a single plaintiff or defendant in isolation.”).    

After considering the argument of counsel, we find that Gallardo Hernandez involves
common questions of fact with the actions previously transferred to MDL No. 2428, and that transfer
under 28 U.S.C. § 1407 will serve the convenience of the parties and witnesses and promote the just
and efficient conduct of the litigation.  In our order centralizing this litigation, we held that the
District of Massachusetts was an appropriate Section 1407 forum for actions sharing factual
questions arising out of allegations that plaintiffs suffered injury or death caused by the use of
GranuFlo Acid Concentrate or NaturaLyte during hemodialysis and that such use of these products
may cause metabolic alkalosis in patients resulting in low blood pressure, hypokalemia, hypoxemia,
hypercapnia, cardiac arrhythmia, or cardiopulmonary arrest.  See In re Fresenius
GranuFlo/NaturaLyte Dialysate Prods. Liab. Litig., 935 F. Supp. 2d 1362, 1362-63 (J.P.M.L. 2013). 
Gallardo Hernandez involves similar allegations that plaintiffs’ decedent suffered metabolic
alkalosis as a result of the use of NaturaLyte during hemodialysis.  This action thus involves factual
questions relating to whether NaturaLyte was defectively designed or manufactured, whether
Fresenius, the manufacturer of NaturaLyte, knew or should have known of its alleged propensity to
cause injury, and whether Fresenius provided adequate instructions and warnings with this product. 

 Panel Rule 2.1(d) expressly provides that the pendency of a conditional transfer order does1

not limit the pretrial jurisdiction of the court in which the subject action is pending.  Between the
date a remand motion is filed and the date that transfer of the action to the MDL is finalized, a court
generally has adequate time to rule on a remand motion if it chooses to do so.  Plaintiffs in Gallardo
Hernandez have not yet filed a remand motion.
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IT IS THEREFORE ORDERED that the action listed on Schedule A is transferred to the
District of Massachusetts and, with the consent of that court, assigned to the Honorable Douglas P.
Woodlock for inclusion in the coordinated or consolidated pretrial proceedings occurring there in
this docket.

PANEL ON MULTIDISTRICT LITIGATION

__________________________________________
     Sarah S. Vance 
      Chair

Marjorie O. Rendell Charles R. Breyer
Lewis A. Kaplan Ellen Segal Huvelle
R. David Proctor Catherine D. Perry
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IN RE: FRESENIUS GRANUFLO/NATURALYTE   
DIALYSATE PRODUCTS LIABILITY 
LITIGATION MDL No. 2428

SCHEDULE A

Southern District of Texas

GALLARDO HERNANDEZ, ET AL. v. KIDNEY SPECIALISTS OF SOUTH TEXAS,
P.A., ET AL., C.A. No. 2:18-00056
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