
UNITED STATES JUDICIAL PANEL
on

MULTIDISTRICT LITIGATION

IN RE: COX ENTERPRISES, INC., SET-TOP CABLE
TELEVISION BOX ANTITRUST LITIGATION 

Todd Keitlen v. Cox Communications, Inc., )
N.D. Ohio, C.A. No. 1:12-01188 ) MDL No. 2048

ORDER DENYING TRANSFER

Before the Panel: Pursuant to 28 U.S.C. § 1407(c), defendant Cox Communications, Inc.
(Cox), moves to transfer the present action to MDL No. 2048.  Plaintiff opposes the motion to
transfer.

This action (Keitlen) alleges that Cox premium cable subscribers cannot view or access all of
the services to which they subscribe without a set-top box, and that Cox forces subscribers to rent
the set-top boxes that it distributes in violation of Section 1 of the Sherman Act and Ohio’s Valentine
Act.  The actions originally centralized in this MDL involve similar allegations that Cox improperly
tied and bundled the lease of cable boxes to the ability to obtain premium cable services in violation
of Section 1 of the Sherman Antitrust Act.  See In re: Cox Enterprises, Inc., Set-Top Cable
Television Box Antitrust Litig., 626 F.Supp.2d 1343 (J.P.M.L. 2009).  While the actions currently
pending in MDL No. 2048 are brought on behalf of a nationwide class of Cox subscribers, the Keitlen
plaintiff seeks certification of a class of Cox subscribers in the Cleveland, Ohio area.  On December
28, 2011, the transferee court denied MDL No. 2048 plaintiffs’ motion for nationwide class
certification, but declined to “determine whether class actions would be appropriate at the regional
market level.”  See In re: Cox Enterprises, Inc., Set-Top Cable Television Box Antitrust Litig., 2011
U.S. Dist. LEXIS 149656, at *47, n.15 (W.D. Okla. Dec. 28, 2011). 

No party disputes that the Keitlen action shares questions of fact with the MDL No. 2048.
Cox concedes, however, that all discovery is complete in MDL No. 2048 and the parties, who share
the same counsel in MDL No. 2048 and Keitlen, already have access to such discovery.  Thus, the
only issue left to be resolved in Keitlen is whether certification of a regional class of Cox subscribers
is appropriate.  The transferee judge has informed the Panel that she believes that question is best
resolved by the transferor court.  Accordingly, after considering all argument of counsel, we find that
inclusion of this action in MDL No. 2048 would not serve the convenience of the parties and
witnesses or promote the just and efficient conduct of the actions.  See In re: Light Cigarettes Mktg.
& Sales Practices Litig., MDL No. 2068, 2012 WL 1388678 (J.P.M.L. Apr. 16, 2012) (declining to
second-guess transferee judge’s determination that putative statewide class actions should be
remanded to their transferor courts).
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IT IS THEREFORE ORDERED that the motion, pursuant to 28 U.S.C. § 1407(c), for
transfer of these actions is denied.

PANEL ON MULTIDISTRICT LITIGATION

                                                                                       
    John G. Heyburn II
            Chairman

Kathryn H. Vratil W. Royal Furgeson, Jr.
Barbara S. Jones Paul J. Barbadoro
Marjorie O. Rendell Charles R. Breyer
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