
UNITED STATES JUDICIAL PANEL
on

MULTIDISTRICT LITIGATION

IN RE: PAYMENT CARD INTERCHANGE FEE AND 
MERCHANT DISCOUNT ANTITRUST LITIGATION MDL No. 1720

ORDER VACATING CONDITIONAL TRANSFER ORDER

Before the Panel:   Plaintiff Broadway Grill, Inc., moves under Panel Rule 7.1 to vacate the*

Panel’s order conditionally transferring the action listed on the attached Schedule A (Broadway
Grill) to the Eastern District of New York for inclusion in MDL No. 1720.  Defendants Visa Inc.,
Visa U.S.A. Inc., and Visa International Service Association (together, Visa) oppose the motion and
support transfer.

After considering the argument of counsel, we find that this action shares questions of fact
with the actions previously transferred to MDL No. 1720, but that transfer under 28 U.S.C. § 1407
will not serve the convenience of the parties and witnesses and promote the just and efficient conduct
of the litigation.  The MDL involves factual questions arising from allegations “that the imposition
of a no-surcharge rule and/or the establishment of the interchange fee causes the merchant discount
fee to be set at supracompetitive levels in violation of the federal antitrust laws.” See In re: Payment
Card Interchange Fee and Merchant Discount Antitrust Litig., 398 F. Supp. 2d 1356, 1358 (J.P.M.L.
2005).   Plaintiff does not dispute that Broadway Grill shares many questions of fact with the actions
in the MDL on these issues.

Still, recent developments in this litigation convince us that transfer is not warranted.  On
September 27, 2016, the Northern District of California court presiding over Broadway Grill granted
plaintiff’s motion for leave to file an amended complaint and ordered remand of the action to state
court on the basis of the amended complaint.  Although defendants have filed a motion for stay of
the remand order pending appeal, transfer is not appropriate at this time given that the remaining
district court proceedings now are limited to whether to stay the remand order pending resolution
of the appeal.  Moreover, in the event that the court grants defendants’ motion for stay, keeping
Broadway Grill in the Northern District of California will ensure that the appeal proceeds in an
orderly manner in the Ninth Circuit.  In the event that the case is returned to the district court for
further pretrial proceedings, defendants may file a motion for transfer under Section 1407.

       Judge Lewis A. Kaplan took no part in the decision of this matter.*
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IT IS THEREFORE ORDERED that the Panel’s conditional transfer order designated as
“CTO-22” is vacated.

      PANEL ON MULTIDISTRICT LITIGATION

                                                                                          
        Sarah S. Vance
                Chair

Marjorie O. Rendell Charles A. Breyer 
Ellen Segal Huvelle R. David Proctor
Catherine D. Perry
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IN RE: PAYMENT CARD INTERCHANGE FEE AND 
MERCHANT DISCOUNT ANTITRUST LITIGATION MDL No. 1720

SCHEDULE A

Northern District of California

BROADWAY GRILL, INC. v. VISA INC., ET AL., C.A. No. 4:16-04040
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